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In 2002 Kay Pysden acted for one of the claimant parties in the case of “International 
Transport Roth GmbH & Others -v- Secretary of State for the Home Department”. 
At the time the Government in power was led by the Labour Party headed by the Right 
Honourable Tony Blair. The current government now in the UK is led by the 
Conservative Party headed by the Right Honourable David Cameron. Thirteen years 
have passed and at Pysdens we have had a number of cases dealing with clandestine 
entrants being found on board vehicles entering the UK. We have issued a number of 
press releases dealing with a number of issues surrounding these problems over the 
years but the problem has remained throughout an has now escalated dramatically. 

The underlying causes of this increase in the number of people trying to come to Europe 
are manifold and various, but one is the resulting chaos in the region for ordinary people 
flowing from actions taken under the foreign policy pursued by some countries in the 
Middle East.  

We would invite readers to consider the 2002 litigation and its consequences and 
consider whether this penalty regime is now outmoded given that the cause is plainly not 
due to hauliers but organised crime which has exploded in the wake of the Libyan and 
Syrian problems and continuing unrest in African countries. The system forces the 
hauliers and indeed the public to become unpaid border control officers in effect and 
creates a heavy burden on companies and drivers alike who may both incur penalties or 
even seizure of a vehicle. The money spent on this penalty system would be better 
spent policing the border more effectively both in the UK and France. Smuggling with 



intent is a criminal penalty and that should be a sufficient deterrent. Drivers are being 
endangered as are the vehicles through no fault of their own. The haulage and logistics 
industry is the lifeblood of commerce and they need to be able to operate without attack 
or delay caused by huge tailbacks of vehicles or vehicles being stopped by Border 
Control. The Government has had thirteen years to seek a Europe wide solution for this 
problem and the European Union is to blame for treating it as local to those countries 
facing influxes of migrants. The European Union has a border then it should manage it 
as one border and ensure it is policed effectively. Local areas in member states should 
not be bearing the burden and neither should businesses suffer the consequences of the 
failure to resolve this problem which has been in the knowledge of the European Union   
for long enough over the last thirteen years or more to reach a suitable solution.           
 

 

International Transport Roth GmbH & Others -v- Secretary 
of State for the Home Department  

 
English Court of Appeal (Civil Division): 22 February 2002  

 
Kay Pysden acted for Barsan, one of the many claimant parties taking part in this 

landmark case, in which a group of lorry drivers and hauliers challenged the lawfulness 
of the civil penalty regime.  

 
Summary  

Part II of the Immigration and Asylum Act 1999 (the 1999 Act) was passed to deal with 
the increasing problem of illegal immigrants travelling clandestinely and usually by 

concealment in freight vehicles. A new penalty regime (the Civil Penalty scheme) was 
created to deter those intentionally or negligently allowing clandestine entrants into the 
UK. The scheme was first introduced in Dover on 3 April 2000 and then applied to the 
rest of the UK on 3 July 2000. The scheme was later extended to railways on 1 March 

2001 and on Eurotunnel’s freight shuttle on 1 October 2001.  
 

By these proceedings, four groups of lorry drivers and haulage companies (some 50 in 
all) challenged the lawfulness of the Civil Penalty scheme and the Home Secretary’s 

decisions that they were liable for penalties under it. On 5 December 2001 following an 8 
day hearing of preliminary issues, Justice Sullivan upheld the challenge, declaring the 

legislation (1) incompatible with Article 6 of the European Convention on Human Rights 
(the Convention) and Article 1 of the First Protocol to the Convention (pursuant to 

section 4 of the Human Rights Act 1998) and (2) inconsistent with European Community 
law as comprising unjust restrictions on the free movement of goods and the right to 

provide haulage services contrary, respectively, to Articles 28 and 49 of the EC Treaty. 
The Home Secretary appealed to the Court of Appeal against this decision.  

 
Core features of the legislation  

 
The 1999 Act provides that the person(s) responsible for a clandestine entrant is (are) 

liable to a penalty of £2,000 in respect of each entrant concealed in a transporter, which 



must be paid to the Home Secretary within 60 days of service of a penalty notice if the 
liability falls to be discharged. In the case of a vehicle or a trailer, the responsible person 

is the owner, hirer, driver or operator. The 1999 Act provides for two defences under 
section 34 and for a code of practice to be issued by the Home Secretary. This code is 
to be followed by anyone operating a system for preventing the carriage of clandestine 
entrants and is to be taken into account when determining whether such a system is 
effective in the context of any defence under section 34. The Code of Practice was 

brought into practice on 3 April 2000.  
 

A clandestine entrant is someone who arrives illicitly in the UK by means of concealment 
in a vehicle and those responsible, generally the owner, hirer or driver, are liable for 

each such entrant to a fixed penalty of £2,000 unless they can establish one of the two 
defences available, namely duress or, more commonly, a defence based on the criteria 
set out in section 34(3) of the 1999 Act. Once a penalty notice has been issued, a senior 
immigration officer may detain the vehicle if he considers there is a serious risk that the 

penalty will not be paid and no satisfactory alternative security has been given. The 
owner or driver may apply to the court which has power to release the transporter if 

certain conditions are satisfied.  
 

The Convention  
 

Article 6 of the Convention on Human Rights enshrines the principle that everyone is 
entitled to a fair and public hearing within a reasonable time by an independent and 

impartial tribunal established by law. Article 1 of the First Protocol (hereafter Article 1) 
deals with the protection of property and states that every person is entitled to the 

peaceful enjoyment of his possessions.  
 

The Facts  
 

The main issue in the case was the intrinsic legality of the civil penalty scheme and 
therefore the facts of each individual case were irrelevant to these proceedings. In some 

cases the clandestine entrants were detected by immigration officers, in others by 
members of the public and in some, the drivers themselves co-operated with the police 

in apprehending the culprits. In three of the cases, the drivers only discovered that 
clandestine entrants were on board when already travelling up the motorway to London; 

they would have never been penalised had they not themselves alerted the police.  
 

Judgment  
 

Having reviewed the decision of Sullivan J at first instance and the law, the court upheld 
the first instance decision of the High Court and concluded that the penalty regime 

introduced by the 1999 Act for clandestine entrants was not compatible with the right to 
a fair trial under Article 6 of the European Convention on Human Rights and the power 
to detain vehicles under the 1999 Act was not compatible with the protection of property 

under Article 1. The court further decided that while not intended to operate as a 
restriction upon the free movement of goods or services within the EC contrary to the EC 
Treaty, the penalty regime did have such a restrictive effect, in breach of Articles 28 and 
49 of the EC Treaty, and was not justifiable on public policy grounds because it was not 



in compliance with the Convention, and because it was a disproportionate response to 
the acknowledged problem of clandestine entrants. It amounted to legislative overkill. 
The court, however, did not find that the penalty system itself was intrinsically unfair. It 

found that the system under which the penalties were imposed was unfair.  
 

Comment  
 

The ruling of the Court of Appeal was an important decision and a step forward in 
obtaining a fair system for the transport industry which up to that decision was under an 

unconscionable burden. Shortly after the decision, the government announced that it 
would not be enforcing penalties served prior to 8 December 2002 but refused to repay 

any penalties paid until then. As a result of the ruling, the 1999 Act has undergone 
amendment and a new system of civil penalty came into force on 8 December 2002.  

 
The conclusions for the industry following this litigation is that for the future, although the 
system remains in place, the penalties will continue to be enforced, albeit under the new 
civil penalty regime but the amount of penalty has become variable. In order to minimise 

the risk of large penalties, it is important to maintain a security system in place with 
regular review of the same and comply with the provisions of the Civil Penalty Code. If 

an operator has any concerns about the clandestine entry system, it is advisable to seek 
legal advice.  

 

 

We at Pysdens Solicitors make every effort to keep our expenses to a minimum in 
order to pass our savings to our clients. Our fees are very competitive which, in 
times of economic difficulties, is important to consider. Our policy is to resolve 
disputes early rather than to litigate. 

 

 

Disclaimer: This is not legal advice. We cannot advise any party to act based on this 
report without first consulting a specialised solicitor. The opinions in this report are those 
of the writers. 

Note: In producing this press release by Pysdens Solicitors, the model published in the book entitled "GUIDELINES TO CONSIDERATION 
IN RESPECT OF COMMERCIAL DEALINGS" by S. Perez-Goldzveig and K.Pysden forming part of the research and development 
programme "COMMERCIAL GUIDE INITIATIVE" by S. Perez-Goldzveig and K.Pysden being part of "TheHouseofBranchofGold" was 
used with the authorisation of the authors. 

For further information please contact Kay Pysden  
 
Tel: 0044 (0) 20 7702 4442 
Fax: 0044 (0) 20 7702 1779 

Pysdens Solicitors 

Tower 42 

25 Old Broad Street 

EC2N 1HN 



  

Please note all meetings at this address by prior appointment only  

31/12/18 


