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1. Introduction: The world media reported in August 2018 that President Trump 

intends to create a US Space Force: “In June, during a meeting of the National 
Space Council at the White House, President Donald Trump spoke on the 
subject. “My administration is reclaiming America’s heritage as the world’s 
greatest space-faring nation. The essence of the American character is to 
explore new horizons and to tame new frontiers. But our destiny, beyond the 
Earth, is not only a matter of national identity, but a matter of national 
security,” he announced. “[I]t is not enough to merely have an American 
presence in space. We must have American dominance in space.”” 1. 
According to Wikipedia there are other countries with such space forces and 
military space commands being the People’s Liberation Army Strategic Support 
Force; the French Joint Space Command; the Russian Aerospace Forces; the 

                                                            
1 https://www.smithsonianmag.com/smart-news/us-military-has-been-space-beginning-180969403/ Smart 
News. 
 



Russian Space Forces, the Royal Air Force; RAF Air Command; the United 
States Air Force and US Air Force Space Command. 2 

 
2. Treaties -v- International Customary Law: Under Article IV of UN Outer 

Space Treaty3 “State Parties to the Treaty undertake not to place in orbit 
round the Earth any objects carrying nuclear weapons or any other kinds of 
weapons of mass destruction , install such weapons on celestial bodies, or 
station such weapons in outer space in any other manner. The Moon and 
other celestial bodies shall be used by all States Parties to the Treaty 
exclusively for peaceful purposes.” Some experts have commented that there 
has been tolerance by the greater number of the UN Member States of the non-
active militarisation of outer space than by the fewer other UN Member States.  
 
If we consider this tolerance under international customary law, we have to 
examine three principles which are relevant in that this could establish 
international customary law by way of the principles of state practice4 and 
opinion juris5. This means that the past, present and future behaviour of states 
affected by the new advances in technology could change international public 
law which, in turn, could affect international transportation of goods law. At 
this stage it is necessary to consider all possibilities. The three elements that 
require consideration to ascertain whether or not something may be considered 
to be international customary law are: recognition which is the positive 
acceptance of something by a state; acquiesce which is the absence of protest by 
a state in relation of the behaviour of another state which is declared as an 
acceptance of the behaviour and estoppel which is when a state acts as the result 
of the representations of another state6. 
 
We need to understand that technology is advancing faster than the laws that 
govern, and it is necessary to begin to put forward some propositions on how 
such law may be created to deal with and manage this advance. 
For example, what if the US were to say that because other countries have 
military equipment in outer space, it has been forced to defend itself as 
established under Article 51 of the UN Charter under which self-defence is 
permitted if an armed attack takes place against the Member State7. What counts 
as an armed attack could now include a cyber-attack8. Therefore the US could 
seek to argue that because it has suffered (as well as other countries) from 

                                                            
2 https://en.wikipedia.org/wiki/Space_force 
 
3 A. Treaty in Principles Governing the Activities of States in the Exploration and Use of Outer Space, Including the Moon and Other 
Celestial Bodies. 
4 Is the behaviour of a state. 
5 The behaviour of the state has to be on the believe that such behaviour is a legal right or obligation.  
6 Please note that this is a press release and to deal with international customary law would take a long analysis. 
7 Article 51 UN Charter: “Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed 
attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international 
peace and security. Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security 
Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time 
such action as it deems necessary in order to maintain or restore international peace and security.” 
 
8 Brooklyn Journal of International Law, Volume 36 – Issue 3, Article 11, 2011 – “Cyberattack Attribution Matters Under Article 51 of the 
U.N. Charter” Levi Grosswald. 
https://brooklynworks.brooklaw.edu/cgi/viewcontent.cgi?referer=https://www.google.co.uk/&httpsredir=1&article=1124&context=bjil  



cyber-attacks, it is under a clear and present danger justifying non-active 
militarisation of outer space under Article 51. 
 
As said earlier, if we consider that technology is advancing too fast and 
acquiring an unforeseen capability; and because this creates an unknown 
element for mankind because it is difficult to locate where the threat actually 
may be coming from; this situation challenges the time-reaction which is 
essential to defend the US, or any other country for that matter. In this respect, 
we look at Article 51of the UN Charter with a different view. The world of 
technology takes us to a new dimension with new challenges. It is said by some 
that technology is the application of science. We regard this as overly simplistic. 
Modern technology (artificial intelligence), we posit, may have an ability to 
understand science but without referring its understanding and knowledge back 
to humans, we may become irrelevant as far as computers are concerned. This 
could have an effect on Article 51 of the UN Charter as well as any other 
national or international laws in that “human law” may become irrelevant in the 
operation of artificial intelligence such as computer to computer or computers 
developing their own intelligence. 
 
We have identified three elements forming a triangle which we call the 
“International Dispute Triangle”, that is to say a triangle formed by: 1. 
international treaties; 2. international customary law and 3. Technology. This 
triangle is developing in that technology is advancing faster than the legal 
framework and we must be alert to understand where technology is taking us 
with regard to the legal framework if we are to control what could become 
uncontrollable. We are considering the inclusion of a fourth element being “soft 
law”9 which involves non-legal instruments or documents used by international 
organisations which provide flexibility and speed when facing fast challenges 
such as technology. 
 

3. Inclusivity -v- Exclusivity: The use of words by the US President “We must 
have American dominance in space” make it difficult to understand within an 
international legal framework. What does dominance mean for President Trump 
or any other future US president? We do not know. Does it mean to rule outer 
space according to US laws and interests? Does this mean that remote sensing10 
is no longer just a peaceful international inclusive activity but an exclusive 
activity under which the US will benefit commercially? Worryingly this could 
be where they are heading using the contention that it is in the interests of US 
security to dominate outer space making international commerce in outer space 
a US security related activity. How far it is possible to stretch the meaning of 
“national security”? The very same contention could be raised by the rest of the 
UN Member States turning the same back on the United States. For example,  
the US actions and its belief that outer space dominance is an imperative in the 
name of US security could be said to be contrary to the security of each other 
UN Member State, forcing other UN Member States to act in the same manner 
in order to protect their own interests; or to agree to the US position and 
consider the threat of technology in the same manner, and to act, as the US is 

                                                            
9 “Soft law” is not law, a none- legally binding instrument or document which is used by international organisations.  
10 http://www.unoosa.org/oosa/en/ourwork/spacelaw/principles/remote-sensing-principles.html  



proposing to act; or perhaps not to act and not to protest, or perhaps act in 
concert etc. This brings a challenge to the issues of commercial international law 
and the future of the global supply chain.  

 
4. Final Comment: The Fourth Revolution, it appears, will not only bring benefits 

and problems, but it is possible that it will create an entirely new digital world 
order. We have posited in the past that there is the opportunity for the downsides 
of the First Industrial Revolution to repeat themselves under the Fourth Digital 
Revolution creating financial power for the few, with the masses not benefitting: 
“different actors but same act” as in the case of the First Industrial Revolution. 
In a digital ultra-fast world, what is possible or not, is beyond human speed of 
act or mind. What is reasonable speed and understanding for quantum digital 
computers is not for humans. Technology forces us to think in terms of digital 
world order; that is to say a world without human commercial or legal 
frameworks. Perhaps President Trump is right in terms of understanding the 
digital threat or has he a more clandestine intention in mind when dealing with it 
in terms of a threat to national security? Is it likely that under international 
public law, new rights and obligations will be created at a “moment’s notice” as 
in the case of non-sovereignty of outer space after the first Sputniks11?  
 
Since we published our first definition of the commercial supply chain in eight 
languages, we have ventured into and explored a number of other disciplines in 
order to have the widest possible view of the supply chain. For example, when 
GPS was in its infancy, we raised issues of potential liabilities due to outer 
space events which lead in part to our criticism of the “Rotterdam Rules”. Also 
our suggestion of a “single window” during a talk in the US Embassy in 
London, when discussing compliance with the required information under the 
then new antiterrorist measures intended to be imposed against cargo ships 
entering the US. Technology is pushing us to review what we thought was 
established, so it is back to the drawing board now.                       

 
                     

           

 

We at Pysdens Solicitors make every effort to keep our expenses to a minimum in 
order to pass our savings to our clients. Our fees are very competitive which, in 
times of economic difficulties, is important to consider. Our policy is to resolve 
disputes early rather than to litigate. 

 

 

Disclaimer: This is not legal advice. We cannot advise any party to act based on this 
report without first consulting a specialised solicitor. The opinions in this report are those 
of the writers. 

                                                            
11 International Law, Eight Edition, Malcolm N. Shaw. 



Note: In producing this press release by Pysdens Solicitors, the model published in the book 
entitled "GUIDELINES TO CONSIDERATION IN RESPECT OF COMMERCIAL 
DEALINGS" by S. Perez-Goldzveig and K.Pysden forming part of the research and 
development programme "COMMERCIAL GUIDE INITIATIVE" by S. Perez-Goldzveig and 
K.Pysden being part of "TheHouseofBranchofGold" was used with the authorisation of the 
authors. 
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