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Chapter 9, INVESTMENT, Section B: Investor-State Dispute 
Settlement (ISDA). 

 

ISDA appears in the TPP and will possibly appear in the TTIP Agreement and has been much 
debated on a global basis. Below, we consider Chapter 9, Section B which deals with IDSA 
and explain its requirements.  

“Chapter 9, INVESTMENT, Section B: Investor-State Dispute Settlement, Article 9.18: 
Consultation and Negotiation”…1. In the event of an investment dispute, the claimant and 
the respondent should initially seek to resolve the dispute through consultation and 
negotiation, which may include the use of non-binding, third party procedures, such as 
good offices, conciliation or mediation” These three processes are very similar being 
alternatives to legal process and voluntary in that neither party has to engage in the process or 
agree anything unless they wish to. All of the processes make use of an independent third 
party who assists in bring the parties together and facilitating agreement. Good offices 
involves the use of a third party who has weight and prestige in the community concerned 
whilst conciliators and mediators are usually trained individuals in dispute resolution with 
experience in the field under dispute. All these third parties are neutral in their approach. 
“…2. The claimant shall deliver to the respondent a written request for consultations 
setting out a brief description of facts regarding the measure or measures at issue…”  To 
make the best out of the negotiation and ensure it is fully clear in scope, it may be preferable 
to seek a lawyer’s assistance in drafting this written request as under Article 9.19 if the 
parties have not concluded an agreement voluntarily in negotiation within six months then the 
dispute must be commenced by way of arbitration. In other words, to ensure you comply 



fully with article 9.18 before you move to article 9.19 and the arbitration process you need to 
make sure all points of dispute are clear between the parties otherwise new points may be 
added in the arbitration process that have not been considered during negotiation as lawyers 
are normally invited to draw up the points of claim in the arbitration process and parties will 
not have had the opportunity to try and resolve them in advance. This may have adverse costs 
consequences later on the party introducing the new point or points. 3. For greater certainty, 
the initiation of consultations and negotiations shall not be construed as recognition of the 
jurisdiction of the tribunal.” The investment agreement under which the dispute arises may 
or may not have a choice of jurisdiction clause. If it does then that place of jurisdiction should 
be applied and that may be different to where any negotiation occurs. If there is no choice of 
jurisdiction clause the local law will apply to decide the choice of jurisdiction and again 
whatever the law states about the jurisdiction may be different to where the negotiation 
occurs. This means that where consultation and negotiation takes place may be different to 
the jurisdiction that applies under the investment agreement and it is the latter that takes 
precedence and is unaffected by the parties’ choice of venue for negotiation.  

 
 
We shall continue with our comments on Chapter 9 in our next press release.   

 
 
 

   
 

We at Pysdens Solicitors make every effort to keep our expenses to a minimum in 
order to pass our savings to our clients. Our fees are very competitive which, in 
times of economic difficulties, is important to consider. Our policy is to resolve 
disputes early rather than to litigate. 

 

 

Disclaimer: This is not legal advice. We cannot advise any party to act based on this 
report without first consulting a specialised solicitor. The opinions in this report are those 
of the writers. 

Note: In producing this press release by Pysdens Solicitors, the model published in the book entitled "GUIDELINES TO CONSIDERATION 
IN RESPECT OF COMMERCIAL DEALINGS" by S. Perez-Goldzveig and K.Pysden forming part of the research and development 
programme "COMMERCIAL GUIDE INITIATIVE" by S. Perez-Goldzveig and K.Pysden being part of "TheHouseofBranchofGold" was 
used with the authorisation of the authors. 
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