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CMR Supreme Court Decision Raises Issue of Lack of Uniformity in Judicial Approach 

 

 

Introduction 

The Supreme Court case reference [2015] UKSDC 65 (the BAT Case) is an unsurprising 
judgment. The surprise is the difference in approach that was adopted by the First Instance and 
Supreme Court judges and the Court of Appeal judges. It is not the first time that the Court of 
Appeal has not adopted a literal approach (as did the Supreme Court) and instead adopted a 
more flexible commercial approach. It did so concerning the application of the successive 
carrier provisions of the Convention in Ulster Swift Ltd-v-Taunton Meat Haulage Ltd. In this 
article we seek to explain how the prevailing case law in England and Wales concerning the 
application of the successive carriage illustrates the problems with adopting the more flexible 
commercial approach.   

 

The Framework of the CMR Convention 

The most important part of any Convention is the section dealing with what the Convention is 
intended to apply to.  It is Article 1.1 Chapter 1 of CMR. This provides that the Convention 
shall apply to every contract for the carriage of goods by road in vehicles for reward where the 
taking over of the goods and the place designated for delivery are in two different countries, 
one being a contracting country. There are some minor exceptions. The governing point of 
scope is the contract as if the intention was to cover carriage of goods by road (and not the 



contract governing this) it would not cover contracts by parties taking on contractual 
responsibilities of a carrier but not undertaking physical carriage.   

Article 2 deals with cases where the journey covered by the Convention involves partial 
carriage by sea, rail, inland waterways or air. This is to avoid any clash of applicable 
Conventions.  

Chapter II is very brief and deals with the parties for whom the carrier is responsible being his 
agents, servants and any other persons he makes use of for performance of the carriage.   

Chapter III deals with the conclusion and performance of the contract of carriage and it is 
provided that the contract of carriage shall be confirmed by the making out of a consignment 
note; the absence, irregularity or loss of which shall not affect the validity of the contract which 
shall remain subject to the provisions of the Convention.  If a consignment note is made out 
there should be three copies – one for the sender, one for the receiver (which shall accompany 
the goods) and one to be retained by the carrier.  

All the provisions in Chapter III deal with the contract and its performance ending with the 
receiver’s right to seek, against a receipt, the final copy of the consignment note along with the 
goods. There is nothing in these provisions about sub-contracting the whole or part of the 
carriage. The provisions only envisage one contract involving three parts going to three parties 
– the sender, the carrier and the receiver or consignee. Chapter IV deals with the liability of the 
carrier. Chapter V deals with claims and actions and Chapter VI deals with provisions relating 
to carriage performed by successive carriers.   

 

The Successive Carrier Provisions 

Article 34 provides that if carriage governed by a single contract is performed by successive 
road carriers, each of them shall be responsible for the performance of the whole operation, 
the second carrier and each succeeding carrier becoming a party to the contract of carriage, 
under the terms of the consignment note by reason of his acceptance of the goods and the 
consignment note.      

This envisages the whole operation under a contract being conducted by more than one road 
carrier. It is important to note the use of the term “road carrier” here as this term is not used 
earlier in the Convention – the sole reference in the rest of the Convention is to “the carrier” so 
the intention is plainly to deal with physical carriage only in the successive carrier provisions. 
The provision refers to other carriers becoming party to the contract “by taking over the goods 
and the consignment note” so they are in fact deemed contractors operating under one contract 
of carriage.  

It is in respect of this point that English law has gone awry in that the Court of Appeal has 
decided that the physical passing of the CMR note and the goods is not necessary and that 
therefore sub-contractors of all or part of the carriage whether they are involved in physical 
carriage or not, are successive carriers. This, in our respectful submission, is not what was 
intended by the Convention.  

This position is supported by the framework of the Convention, the scope provisions and 
Articles 36 to 39 which all assist in making it clear that the successive carrier provisions are 



solely concerned with two or more road carriers physically undertaking the journey envisaged 
under one contract of carriage who are intended to effectively be jointly and severally liable 
for losses arising out of that contract. The Convention limits actions to those against the first, 
last or actual carrier who was performing the carriage when the event causing loss, damage or 
delay occurred. If one of these carriers has paid compensation then they shall be entitled to 
recover this from the carrier or carriers responsible for the loss in an amount proportionate to 
their share of responsibility.  

If it cannot be ascertained who was responsible, or in what share, then each carrier shall be 
liable in proportion to the share of the payment for the carriage which is due to him. The 
Convention seeks to share out the liability among participants in the actual carriage by linking 
it to the proportionate share of freight due. If, as English law currently provides, all 
subcontractors are successive carriers, irrespective of whether they are physically involved in 
the road carriage or not or taking on the same carriage duties as in the head contract above, this 
provision would have an inequitable outcome. In the circumstances, the proportion basis 
becomes linked not to the freight due but the profit made which is not what is intended by 
Article 37(b).   

Finally, Article 39 provides that a carrier who can take proceedings to enforce a right of 
recovery may do so in a competent court of the country in which one of the carriers concerned 
is ordinarily resident, or has his principal place of business or the branch or agency through 
which the contract of carriage was made.  Therefore, successive carriers who seek a right of 
recovery have different jurisdictional restraints to those set out for claimants seeking 
compensation under the terms of CMR in Article 31.  

 

The BAT case 

BAT Switzerland contracted with Exel to carry tobacco by road from Switzerland to Denmark 
and Exel subcontracted with Esser for the same movement which Esser conducted as physical 
carrier. BAT Hungary contracted with Exel to carry the goods by road from Hungary to 
Denmark and Exel subcontracted with Esser for the same movement and Esser then 
subcontracted again with Kazeimer for the same movement which Kazeimer conducted as 
physical carrier. BAT Switzerland and BAT Denmark (the BAT companies) issued process 
against Exel as the first carrier and Esser and Kazeimer as the last carriers in the High Court in 
England in order that they could recover the lost cargo value including the duty. Esser and 
Kazeimer disputed jurisdiction.  

It is understood that because of the prevailing case law in England and Wales (Ulster-Swift 
Ltd-v-Taunton Meat Haulage Ltd), the BAT companies agreed with Esser and Kazeimer that 
they were successive carriers. Had this not been agreed, given that the Supreme Court applied 
a literal meaning to Article 31, one would have expected the Supreme Court to overturn the 
current case law on successive carriage and to have found that neither Esser nor Kazeimer were 
“successive carriers” and that there were either two or three collateral CMR contracts for the 
carriage of goods by road from one country to another covered by the Convention provisions 
set out in Chapters 1-V and VII and not Chapter VI being the successive carrier provisions.  

As it is now, we have the successive carrier point decided to Court of Appeal level using a 
commercial flexible approach and the jurisdiction point decided to Supreme Court level using 



a literal approach which is not ideal. The BAT companies’ outstanding action against Exel 
could be successful to the full sum on the basis of wilful misconduct including duty which is 
recoverable in England but not the Netherlands, and Exel would then be able to sue Esser and 
Kazeimer as admitted successive carriers for the full sum including duty under Article 37 in 
the Netherlands. They would not be able to question the sum owing to Exel as provided for by 
Article 39.1 which prevents any company seeking a recovery from questioning the sum sought 
by the carrier who has paid the compensation already.  

It may have been better for Esser and Kazeimer not to have agreed that they were successive 
carriers. If the BAT Companies seek an order for the drivers to be examined in the Netherlands 
and the drivers accept under examination that they acted recklessly, Exel may be found liable 
on the basis of wilful misconduct and therefore liable to pay the full sums sought by BAT 
companies inclusive of duty. Exel will then have one year to recover those sums through 
process in the Netherlands against Esser and Kazeimer who will not be in a position to question 
the compensation sum sought by reason of Article 39.1 even though under the laws of the 
Netherlands they would not be liable for duty. Had Esser and Kazeimer contended that they 
were not successive carriers and succeeded, Exel would have had to bring collateral process 
against them in the Netherlands within the requisite time period under Article 32 and would 
only have been able to recover a sum net of duty because Exel would have had to commence 
another process in the Netherlands pursuant to Article 31 where duty would not be recoverable.  

It may be a long time before a case comes along where there is another opportunity to review 
the handling of the successive carriage provisions in the English courts but it is hoped that 
when such a case does fall to be decided, a literal approach will be applied in order to give due 
effect to the intended provisions in the Convention.          

Pysdens has long experience in dealing with CMR claims and is ready to assist in this area.               

 

       

  
 

We at Pysdens Solicitors make every effort to keep our expenses to a minimum in 
order to pass our savings to our clients. Our fees are very competitive which, in 
times of economic difficulties, is important to consider. Our policy is to resolve 
disputes early rather than to litigate. 

 

 

Disclaimer: This is not legal advice. We cannot advise any party to act based on this 
report without first consulting a specialised solicitor. The opinions in this report are those 
of the writers. 
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