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 Introduction 

In “The Maritime Advocate Online” – Issue 722 Dated 14/06/18, an article entitled “Rotterdam Rules 
and E Commerce” was published stating that Stuart Hethrington President of the International 
Maritime Committee (CMI) and Professor Tomotaka Fujita Chair of the same entity had published an 
essay dealing with the evolution of shipping via blockchain and paperless reforms. We also received 
this essay from another source and thought it would be a good opportunity to make some comments on 
the subject. Although at first reading this essay does not appear to go beyond the legal and commercial 
frameworks in considering this E Commerce revolution, we would suggest that it does because it deals 
with the supply chain within the legal and non-legal realms.    

The essay points out that the Rotterdam Rules deal with electronic commerce which is not the case with 
Hague, Hague Visby Rules and Hamburg Rules. In general the essay in its essence advocates the need 
to operate under digital commercial transactions and eliminate needless paper work, hence the need for 



countries to push forward with ratification of the Rotterdam Rules. In order to reach this outcome, Mr. 
Hetherington and Professor Fujita advocate the need for entities involved in international commerce to 
encourage their national governments to ratify the Convention as soon as possible.  

 

 

Historic Considerations. 

The supply chain is created by contractual agreements between parties giving an effective legal 
consensus of the definition of the supply chain. The purpose of supply chains, in principle, is the supply 
of goods and services for the needs of human beings. We would posit that, in principle, there are two 
main types of supply chains, national and international. National type is the supply chain that does 
not depend on any aspect outside the country in which it is formed to operate. International type operates 
inter-jurisdictionally; that is to say that parties or subject matter of the supply chain contracts are in or 
come from different countries. Multiple versions of the latter has been collectively referred to as the 
global supply chain or globalisation. In our view globalisation is rather a loose term. It is thought of as 
a fairly modern term but in effect it may have existed when Homo sapiens and Homo neanderthalensis 
may have traded goods and services, as some anthropologists have posited, or further back when the 
first humanoids left Africa to populate Europe, Asia and the Americas and probably traded as they went. 
Hence we consider globalisation in terms of different periods throughout human history rather than a 
modern process. Why this is important? Because without clear established concepts, it is difficult to 
legislate for what is actually occurring in a timely and appropriate fashion.    

In our opinion technology has not just facilitated the globalisation of supply chains but has also enabled 
them to proliferate on a massive scale and in some cases at enormous speed making legislation difficult 
to consider not least because of international elements. Also technology has increased their 
susceptibility to be affected by a larger number of elements that could disrupt them and these elements 
require careful consideration before one begins to consider how to regulate them. If we do not consider 
these elements, we will not know if it is necessary to legislate or not.              

We know that the Rotterdam Rules provide for dealings by way of E Commerce; E Commerce, as 
stated, is within the realm of technology covering computers including those that can operate in 
nanoseconds, artificial intelligence, automated ports and warehouses and production lines etc. When 
we begin to regulate E Commerce we move into the realm of legal-issues.    

Why is important to understand the separation of these realms? For the very purpose of seeking to 
understand every human activity within those realms and bring about the understanding of what needs 
to be regulated thereby avoiding or at least working to avoid unforeseeable consequences. Jurisprudence 
helps us to consider morality and ethics; what is right or what is wrong at a particular point in time. In 
using jurisprudence we should have a basis for construction of the legal commercial framework. Our 
opinion is that globalisation in terms of supply chains has not been the subject of an effective 
jurisprudential study, nor has technology in general including super computers dealing in nanoseconds 
on the stock market, the use of artificial intelligence and E Commerce including commerce in outer 
space and other human processes, hence the difficulties that we face in effective regulation of these 
areas in today’s world. 

 

 

Supply Chain Issues and Potential Outcomes. 

Should new technology be required to undergo a morality and ethics check by authorities? Do we want 
artificial intelligence, for example, to cause loss of jobs and make profit in a manner which does not 



compensate for those losses of jobs? Should artificial intelligence be programmed on the basis that any 
command should be executed only if it is legally, morally and ethically acceptable for humans and 
nature? Who decides what is legally, morally and ethically acceptable for humans and nature? What are 
the risks of cybercrime and who should bear the losses occurring as a result? 

 

1. Outer Space Events and Rotterdam Rules: Under our Pysdens Outer Space Legal 
Programme, we realised that space events may be man-made, natural or a combination of these 
which have the potential to affect the “digital supply chain” and therefore contractual liabilities 
under the Rotterdam Rules. The creation of technology that may defeat our purposes or 
ultimately our very being is possible but also, by failing to consider the very essence of why 
we legislate we are opening up the possibility of problems within the legal framework. In our 
press release 181 dated 21/10/14 we stated that “1. House of Parliament - Parliamentary 
Office of Science and Technology (“POST”): The “Post” on its “Postnote” Number 
361 (July 2010) stated that ““Space weather” means changes in the near-Earth space 
environment. It is caused by varying conditions within the Sun’s atmosphere. The Sun 
emits a continuous stream of particles, some highly energetic, and radiation of varying 
intensity. Solar activity changes according to an approximately 11-year cycle and the 
current consensus is that the next peak will occur in 2012-13” and that  “A 
geomagnetic storm caused an electrical blackout in Canada affecting several million 
people for 9 hours. The Montreal metro was suspended during the morning rush hour 
and the Montreal-Dorval international airport temporarily paralysed” also that “Solar 
storms caused an hour-long power outage in Sweden and a $640 million Japanese 
satellite was permanently damaged. Some aircraft were forced to re-route due to a 
communications blackout and excessive radiation exposure to air travellers. In the UK, 
the compass north changed temporarily by five degrees in just six minutes” 2. “Defence 
of Error in Navigation”:  The maritime Convention known as the “Rotterdam Rules” 
(not having the force of law) has no defence of error in navigation. This was thought to 
be largely outmoded due to technological advances in navigation. Under the “Hague” 
and “Hague Visby” Rules, such a defence exists and under the “Hamburg” Rules, 
whilst this defence is not expressly stated there is a defence whereby the carrier, whose 
fault and neglect, combines with another cause to produce loss, damage or delay, is 
only liable to the extent that the loss, damage or delay is attributable to such fault or 
neglect provided the carrier proves the amount of loss, damage or delay is not 
attributable to other cause. Given the circumstances referred to in 1 above the carrier 
under Hague and Hague-Visby and Hamburg would escape liability if the solar storm 
caused the GPS on board to fail but in the case of the Hamburg Rules the carrier would 
have to prove that there was no neglect or default through using manual navigation 
aids whilst under Hague and Hague-Visby there would be no such need. What of the 
Rotterdam Rules? Acts of terrorism do relieve the carrier of liability as do Acts of God 
under these Rules. The solar storm would be an act of God but it is an indirect cause 
so again the carrier would have to prove it was not at fault if despite the availability of 
manual navigation aids loss or damage occurred. In other words, Hamburg and 
Rotterdam place the burden on the carrier to prove the “Act of God” caused or 
contributed to the loss. However does the failure of satellites cause the carrier to be 
back in the position of those carriers who had the benefit of the error in navigation 
clause under Hague and Hague-Visby who have a complete defence? Should satellite 
failure through Act of God or terrorism…have been taken into account before giving 
up so completely the error in navigation defence in the Rotterdam Rules?” 



2. The UN, a Paperless World and Chaos: There have been attempts by the United 
Nations to promote international commerce under a paperless system but we have 
warned against this. Although there is an undoubted benefit in using digital documents, 
technology has a degree of the “dark unknown” for everyone and if there were to be a 
global breakdown of the digital supply chain, the financial effect could be serious if not 
catastrophic. For this reason we advocate a combination of paper and digital documents. 
For all the benefits of the internet there has been an unprecedented rise in cybercrime 
causing considerable loss to industry and problems for governments in terms of keeping 
highly sensitive information safe. Technology will not respond to morals or ethics 
unless programmed to do so and has the propensity to learn increasing its ability. We 
know that the economy of a country can suffer when a few days of bad weather comes 
along whilst good weather can boost the economy of businesses or a country. A bank 
holiday can also affect the national economy of a country. Many businesses work with 
tight profit margins and any change in circumstances can affect the profitability of these 
businesses. If we assume that in the modern world, almost every actor within the 
economic framework operates under a degree of stress then if that stress increases may 
we need to consider the theory of chaos and if chaos may ensue as a result? This theory 
is a complex one requiring elements mathematical knowledge in solving equations and 
philosophical analysis as well as knowledge of natural sciences and computational 
sciences, in terms of understanding. For a scientist or mathematician or philosopher 
there may be nothing random to the theory of chaos as one may expect as whilst  some 
things may appear to be random they are governed by laws of nature and therefore have 
some order. In simple terms this theory is about finding some order in random data. As 
an example, this theory is used to predict behaviour in traffic and it is important to 
consider because as Dr. L. Zuchowski explains in her book1 chaos is found almost 
everywhere. However, she has three important warnings about this theory: Firstly there 
are different definitions of chaos; secondly there are doubts about the models used to 
understand chaos and thirdly it has not yet been established that chaos actually exists. 
Taking into account these warnings, our question is should we consider the digital 
supply chain as a dynamic system under stress that could be affected by an initial event 
causing chaos to this system and therefore unforeseen and serious consequences to the 
world economy? James Gleick in his book2 explained that it seems that chaos is 
everywhere. He noted that the theory of chaos back then in 1987 was changing the way 
insurance was considered or how political theorists considered stresses that caused 
armed conflicts. This supports our view that information that circulates as traffic in the 
same manner as cars or trucks may be suitable to be subjected to, and carefully 
considered using, the theory of chaos? If chaos is a natural process could digitalisation 
of commerce create a new type of chaos that is artificially? At this stage we do not 
disregard any subject that may affect the supply chain including our discovery that outer 
space events may affect the liability of parties under the Rotterdam Rules. Our research 
has taken us to many unusual areas and it is better to ask questions rather than not before 
changing the laws that we already have in place that have worked quite successfully for 
many years such as the Hague, Hague-Visby and Hamburg Rules.       

3. Excessive and Expensive Litigation: The international maritime legal framework 
already established including The Hague, Hague Visby Rules and Hamburg Rules have 
set a legal precedent, in part, over a considerable period of time which creates some 
degree of certainty and certainty is fundamental for investors. The Rotterdam Rules 

                                                            
1 “A Philosophical Analysis of Chaos Theory” 2017 
2 “Chaos – Making a New Science” 1987 



would likely cause uncertainty in the legal framework of an already stressed transport 
system. One has to consider who would benefit from this and whether that would merit 
a change. In our opinion, given the volume exemption, it would only benefit the mega 
exporters and lawyers and to some extent those dealing in e commerce if the Rotterdam 
Rules were to be ratified.  

 
4. Computers Understanding the World: The recent trade tariffs announced on 

15/06/18 create further unpredictability to an already stressed economic world. Super 
computers have begun to interpret words and news. It is therefore no exaggeration to 
consider a possible collapse of the trading markets if computers react aggressively to 
words and the value of shares going 10% or 20% or further down. Is there any legal 
framework available to control high frequency trading using super computers and the 
effects of these computers’ actions to avoid a catastrophic event in the markets? The 
same risk that exists in the markets because of use of these super computers is present 
in any activity where there is a digital supply chain; risk that increases if world 
commerce relies only on use of digital documents. Are we listening to philosophers and 
the warnings they are giving us about technology? In our press release 241(4.4) we 
stated that “Our research so far on the subject of technology and artificial intelligence 
leads us to the view that the media and the industries concerned are just interested in 
portraying the developments as leading to a utopian world where all is good. However, 
a warning comes from the philosopher D. Grandón in a recent presentation in Valdivia 
Chile. Grandón said that man does not assume the essence of his mortality making 
things to avoid his mortality; to be in today’s world as a person is to be replaceable 
because we are anti-economic i.e. we are not worth “repairing”. We concur with 
Grandón’s view that new knowledge is posited in data banks and is information that is 
used to take decisions by techno-bureaucratic entities. Techno-science is producing 
new information, without been subject to a critical reflection. That information then 
becomes society’s rules. Therefore, from this process, a divorce of humans from human 
subjectivity takes place. We stated in a previous press release that it is impossible for 
computers to adapt to 7.6 billion people who are all different. Individual programming 
is not feasible. Therefore, it is necessary for governments and industry to adapt the 
masses to computers. In the UK members of Parliament have complained that there 
were no places to be found where you could repair things, yet it is entirely possible that 
they are taking us down a similar path.” The essay by President Hetherington and Chair 
Fujita, stated that “The definitions section in the Rotterdam Rules gives a clue to the 
transformative nature of the Rotterdam Rules compared with its predecessors. There 
are definitions of the following words “electronic communication”; “electronic 
transport record”; negotiable electronic transport record”; “non-negotiable 
electronic transport record”…” When the Rotterdam Rules were drafted, the 
development of artificial intelligence was at an early stage. What we knew then about 
it is primitive compared to what we know now in computer terms. Now we know that 
technology and artificial intelligence have the capability to be disruptive. That is to say 
it will replace established technology. Therefore the question at this stage is how this 
disruption will affect society at large? Our ability to change is much slower than 
nanosecond computers.  



5. Globalisation and the Rotterdam Rules: Mr. Hetherington and Professor Fujita in 
their essay stated that in an article by Bloomberg dated 19/04/18 Kyunghee Park wrote 
that globalisation “…has brought the most advanced trading networks the world has 
seen…” Our concern has been always for laws being made for the benefit for 
international transport and trade in general. We have taken a multi-disciplinary 
approach in our research. That is to say we have considered other disciplines that may 
affect the legal and commercial frameworks seeking to consider the phenomena of 
globalisation of trade and transport and measure it using our commercial and legal 
models. What we have found are two important results (1) different actors within the 
economic framework each augment their numerical value at different economic positive 
speeds (+). As an example, the more the speed, the more the actors augment their own 
value as well as the distance between the actors. Using numerical value, an actor could 
have a numerical value 30 while another may have value 7. If we increase the velocity 
of the economy let us say by 2, the actor of numerical value 30 increases its value to 60 
and the actor with value 7 increases its value to 14. (2) If the economic speed is negative 
(-), the value of each actor decreases as well as the distance between each actor increases 
on a negative basis. If the negative speed keeps increasing, the value of each actor within 
the commercial framework will decrease as will the distance between them and the 
further the distance the greater the propensity for the actors of lesser value to fail and 
go into insolvency.  Our measurements have been done using models in an ideal 
environment. That is to say, external elements such as the effect of human traits, use of 
artificial intelligence, natural disasters, wars, equity of contractual clauses etc. have not 
been taken into account. Also our measurements are such that the result is predictable. 
If we were to include external affecting elements, our measurements would not result 
in a predictable outcome perhaps demonstrating chaos but is it chaos or order in the 
given circumstances? Is it possible therefore to think of globalization of commerce in 
terms of chaos? Our conclusion based on predictable results, is that the actor with higher 
value, is forced to deal with other actors of same or similar value or face the prospect 
of dealing with an organisation that may fail and cause them financial loss. It does not 
necessarily work in reverse as many small organisations use the services of large ones 
and find it difficult to negotiate other than on standard terms. That was recognised by 
the UK Government when the Unfair Contract Terms Act 1977 was brought into effect.  
The Rotterdam Rules volume exemption provisions allow firms to contract out of 
international regulation by the Rules. No such exemption exists in the Hague, Hague 
Visby or Hamburg Rules and would create a worrying two tier commercial operation in 
transport contracts whereby the mega exporters would want to contract out and seek 
higher levels of liability and that would have a knock on effect on the insurance industry 
in this area and could cause collapse of significant entities already under financial stress 
in the shipping sector. There are not many shipping companies left and if mega exporters 
insisted on unlimited liability and the shipping companies agreed it would not take many 
catastrophic events to bring about a potential collapse of one or more of these companies 
and bring the transport chain and therefore the commercial supply chain to a grinding 
halt and chaos would likely ensue. The question for Mr Hetherington and Professor 
Fujita is, given the problems with E Commerce and the volume exemption provisions 
referred to above, are the Rotterdam Rules something to consider or to consign to history 
or is there a middle ground? Just because E Commerce has its problems it is wise to 
regulate its use and could that be done as an “add on” to the current regimes in place 
rather than accepting the Rotterdam Rules as they are?    
 
 



6. The Hidden Monster and Giant Parasite in the Digital World: Human errors will 
often have detrimental results, but when computers make errors that could have 
detrimental effects, the effect of these are likely to take place faster and have wider 
scope than those caused by human error. Therefore there is in effect a hidden monster 
and or a giant parasite among us in waiting. Our models tell us that human error and 
possibly deliberate acts could have an accumulative economic detrimental effect in the 
commercial framework as it did when the financial crisis of 2008 hit, the error being the 
purchase of worthless financial instruments. Let us consider contractual commercial  
terms in two ways: (1) Contractual commercial terms from a legal perspective: 
under English law, the principle is that commercial contractual terms between two 
commercial entities may be entered into freely by the parties and the court will not 
entertain claims for unfair commercial terms unless they are caught by the Unfair 
Contract Terms Act 1977 and (2) Contractual commercial terms from an economic 
perspective: whilst parties may negotiate freely the reality is that there are those who 
produce services or goods and those who need the services or goods and one of those 
parties may have considerably more bargaining power than the other when seeking to 
conclude a contractual agreement. It could be commercial disaster for a firm to accept 
obligations that it could not perform or liabilities that it could not afford. However, 
business people take commercial risks into account when negotiating contracts and will 
often agree to terms that have the potential to cause damage if not insolvency because 
the risk and reward consideration favours a commercial deal even though it contains 
some very onerous terms.  Some terms on their own could cause major damage to a firm 
whilst others may cause a steady flow of basic irrecoverable cost that eats away at the 
economic value of the contract.  Therefore every economically risky contractual term 
may have a direct impact which could have a minor or major effect on the financial 
health of the company that accepted such terms; also the more the numbers of contracts 
entered into  that have contractual economic unevenness, the wider and more cumulative 
the detrimental effect for the firm accepting the economically risky terms. Let us now 
consider the effect of the digital world and consider the use of nanosecond computers 
in making agreements. With the speed of nanosecond computers unjust and/or uneven 
nano-contractual terms could multiply their detrimental effects at a faster speed, so how 
do laws begin to regulate and control such situations developing at a considerate speed 
and causing potential problems? 
As said above, the financial crisis of 2008 was created in part because of the error in 
bankers failing to understand or review the vast number of financial instruments being 
sold and purchased between them. The 2008 financial crisis highlighted as the inability 
of governments to have in place an efficient legal framework to avoid this type of 
disaster. Human error was multiplied and expanded in effect by computer speed and 
lack of regulations causing widespread worldwide economic damage. Digitalisation has 
created the ability to communicate with great speed and in different forms. For example, 
if a service fails such as internet, the company supplying the service is rarely liable and 
the customer is required to try and solve the problem over the phone which is a waste 
of the physical energy and time of the customer when the customer was not caused the 
failure. E Commerce means that items can be manufactured in one country and 
purchased in another with no one in the country of purchase available to deal with issues 
if things go wrong. This is something that the EU has legislated for in terms of product 
safety but is it reasonable to make a carrier liable for an item manufactured by another 
party in another country? Because of the availability of foreign goods online and the 
huge number of sales being conducted the liability for items sold could be significant 
before anyone is aware of a problem. As stated earlier, in a digital world, errors can 



cause enormous detriment very quickly or act the same as a digital parasite having long 
term detrimental economic and legal effect for society at large. Ben Goertzel has 
commented that the process known as singularity3, would not happen probably because 
of “motivational defeaters” 4 Our proposition to Mr. Goertzel is that any form of 
computer system has a hidden danger and basic artificial intelligence at the speed of 
nanoseconds, could have immense destructive force against people. Therefore the 
question is: what are we creating? As D. Grandón puts it (under 4. above) “to be in 
today’s world as a person is to be replaceable because we are anti-economic”.  
              

7. Government Considerations: Attending a conference in London, our Kay Pysden 
approached the Right Honourable Philip Hammond, then Minister for Transport in the 
UK. She advised Mr. Hammond of various concerns about the Rotterdam Rules (as 
expounded in three papers produced by a group of Professors and solicitors of which 
she is a member). Since then it seems that the UK has taken a very guarded position. 
We hope that the UK Government would resist any attempt of a lobbying group in 
favour of the Rotterdam Rules. 

   
We have also been considering the House of Lords Select Committee for Science and 
Technology hearings on technology and science as some technology issues are the same 
for all industries. We understand that new technology has the potential to take jobs from 
people (as it has already with automated production lines, ports and warehouses) and 
make old computers obsolete on the one hand, and creates new jobs for other people in 
new technological areas. The question of whether the Rotterdam Rules including E 
Commerce should be brought into force has brought focus to a number of issues that 
need consideration as set out in the various points above. The question is are enough 
people with the right skill set able to come together and ensure they are considered in 
depth and advanced with a clear and effective political plan and legal framework to 
govern them?   

     

                
           

 

We at Pysdens Solicitors make every effort to keep our expenses to a minimum in 
order to pass our savings to our clients. Our fees are very competitive which, in 
times of economic difficulties, is important to consider. Our policy is to resolve 
disputes early rather than to litigate. 

 

 

                                                            
3 When intelligent machines create more intelligent machines. 
4 Programming designed to prevent computers from making the decision to create more intelligent machines 
The Singularity – Could artificial intelligence really out-think us (and would we want it to)? Edited by Uziel 
Awret – 2016. 



Disclaimer: This is not legal advice. We cannot advise any party to act based on this 
report without first consulting a specialised solicitor. The opinions in this report are those 
of the writers. 
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authors. 
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