
Press Release 272 
Pysdens Solicitors 

London 2020 
K. Pysden / S. Perez – Goldzveig and International Team. 
https://www.pysdens.com/index.php/press‐releases/ 

 

 
Disclaimer: This is not legal advice but general information. We do not advise any party to act 
based on the contents of this article without first consulting a solicitor with regard to the 
particular facts of their case. No liability is accepted by the writers in the event of loss by any 
party relying and/or acting on the contents of this article.    
 

 

 
      
 

 
Pysdens Solicitors COVID19: IS IT A LIEN OR NOT? 

 
 
 The lien is a very useful weapon in the armoury of a service provider under which goods are 
held against monies due and owing but it must be exercised carefully – if the lien is not a lien 
then any withholding of goods under the non-existent lien becomes conversion otherwise 
known as civil theft.  
 



There are two generic types of lien known as general and particular. The particular lien ( which 
is usually a common law lien) is one that relates solely to sums due that are relative to the goods 
held whilst the general lien (which is usually contractual) is one that relates to all sums due and 
owing whether they are relative to the goods held or not. Clearly therefore you need to be very 
clear on which type of lien you have as this not only affects what you may hold goods against 
but also how you may enforce it. 
 
How do you identify what type of lien you have?  
 
It is either going to be contractual or a common law lien. If contractual then the terms of the 
contract should make it clear whether the lien is particular or general. Whether or not you have 
a common law lien depends on the facts and circumstances of what is owed and in respect of 
what it is owed for. For example there is a common law lien on goods that are moved in return 
for freight payment. Freight is considered earned once the movement is complete and the 
carrier is expected to be paid and may hold the goods if he is not paid. Common law liens are 
always particular liens and require an order from court in order to be exercised in terms of a 
right of sale of the goods held in the event of non-payment. Such an order is not generally 
required in contractual liens but this would depend on the terms of the contractual clause. There 
is case law that provides that an earned freight lien operates whether the carriage is by sea, road 
or air but originally it only covered sea and appeal case law could change the position relating 
to road and air.  
 
If you have the benefit of a contractual lien it should be a general lien and be very clearly set 
out. It should provide for a lien on all goods and documents held by the person who is owed 
sums. Those sums must be due and owing. If there are sums due and owing and unpaid the lien 
should also provide a right of sale of the goods held on reasonable notice and should also 
provide that any costs and expenses of exercising the lien (whether by way of storing the goods 
or with holding and then selling the goods) including providing notice of the lien should be 
included in the sums due. These should include the costs of sale; any legal costs and any storage 
costs. 
 
If you want to exercise a lien what responsibilities do you have? 
 
You are responsible for the goods you are holding and should therefore ensure that you have 
all risks cover for any goods held under lien in case they are accidentally lost or damaged whilst 
you have them in your possession under lien. If the lien is contractual there may be no duty to 
give notice of it but it is wise to give notice of exercise as it is far preferable to be paid than to 
have to get into the process of the exercise and potential sale of the goods to recover all or part 
of the sums due. Contractual liens often have notice and other requirements relating to the 
exercise of rights. Carefully check all terms of the contractual lien to make sure you comply 
with the terms of and do not invalidate the lien or affect the quality of it. 
 
 
Taking the BIFA 2017 Conditions lien clause 8 as an example: how is it exercised?  
 
It applies if there are sums that are due and owing against your customer as long as they own 
the goods or the owner is aware of the BIFA terms and has accepted their application in respect 
of the goods. You may then hold the goods and/or documents in your custody and there is no 
notice requirement for you to do so but if you wish to exercise the right of sale of the held 
goods then you do need to give at least 21 day’s written notice of your intention to sell to your 



client or the owner. That said, it is always a good idea to notify your client or the owner that 
the lien is in place. This is even if, at the time of holding, you do not wish to give notice of 
intention to sell at that time. You may only wish to hold the goods as the notice will provide 
good evidence of the exercise of the lien and may prompt speedy and full payment. If you do 
not give notice that you are not relying on the operation of the contractual lien, it may be 
claimed that you were holding them wrongfully and you would need to produce evidence of 
sums being due and owing and to attest to the fact that you were holding the goods because of 
this and not for any other reason.  
 
It may be claimed by the client or goods owner that you were holding the goods improperly 
and then you would be in dispute with them if you continued to hold the goods. Therefore, the 
clearer you make your position, the easier it will be to show exercise of the lien on legal 
grounds. Formal notice should always be given in writing and you need evidence it has been 
received so deliver by hand or fax (and ensure the fax machine is set up to give confirmation 
of remission before sending) or email seeking a delivery/read receipt when sending or signed 
for post by Royal Mail or courier.  
 
As a carrier, you are only able to accept instructions from the party (or an authorised 
representative of theirs) with rights of control over the goods. It may not be clear to you who 
owns the goods. Therefore if you are not sure if the party you have contracted with owns the 
goods, any exercise of lien should be made subject to them owning the goods and that if 
ownership is disputed they should provide immediate evidence. The goods may have been sold 
on whilst in transit or may not have been paid for by the consignee and therefore may still be 
in the ownership of the seller. Ownership is dependent on the contract(s) of sale and purchase 
which you may not have copies of. You need not release the goods to anyone until you are sure 
of the party who has rights of control and you are entitled to raise reasonable enquiries in this 
regard to ensure you identify this party correctly. Once you have done so you need to deliver 
the goods promptly if the party with rights of control is not subject to any lien or exercise your 
lien if they are. If that exercise is made conditional on ownership prior to ascertaining 
ownership then you may keep the goods while you ascertain ownership and then the lien incepts 
seamlessly to continue your right to hold the goods against the customer/owner subject to the 
type of lien being operated.  
 
 
 
 
How is my lien affected by an administration? 
 
In an administration, the Administrators will have a lot to do and will want evidence of any 
claimed retention of title whether by lien or otherwise before being prepared to relinquish any 
interest in the goods and so you need to be able to prove your right of lien quickly. You will 
only be able to exercise the lien against the contracting party or the owner of the goods if they 
have notice of and have agreed the BIFA terms. If not, you may have a breach of warranty 
claim against the contracting party (e.g. see BIFA 2017 Conditions clause 3) but not a 
contractual right of lien against the owner but you may still have a common law lien against 
them for the freight relevant only to the goods being held.  
 
If you can prove the operation of a lien to an administrator, you cannot effect a sale of the 
goods as administration causes the operation of a legal moratorium on enforcement of any 
security against the Administrators. Therefore you will not be able to sell the goods under a 



lien without the authorisation of the Administrators or a court irrespective of a contractual right 
to do so. A court will not override the lien as security but it will delay operation of it if 
appropriate. Therefore, if the administrators want the goods they must pay for them or give 
suitable security in return for them and if they decide they do not want them or cannot pay for 
them, they should confirm abandonment of title in which case you will be free to sell the goods 
(subject to a court order if it is a common law lien) unless there is a branding issue. It is 
important to remember that the moratorium prevents enforcement of security but does not 
interfere with contractual existence of the security so if, on administration, you hold the goods 
for a valid reason and then a lien begins to operate contractually or by common law you may 
retain the goods under lien but not enforce the lien. If you have a contractual lien, the contract 
may provide a specific manner in which notice has to be given in respect of the operation of a 
lien so check the contract terms carefully to ensure that you are complying with any specific 
terms on how to give required notice. Failure may affect the quality of the effective lien that 
you have against the Administrator. Liquidation as opposed to administration is more complex 
in terms of the ability to exercise a lien and legal advice should be sought in this regard. 
 
What about branded goods? 
  
If goods are branded then they cannot be sold without the authority of the brand owner unless 
the branding may be removed without damage to the goods. In an administration the brand 
owner may be the administrator who may regard the brand as a valuable asset for sale and so 
may not agree to authorise sale of the goods. They may also refuse to pay for release of the 
goods or be unable to pay for release leaving you with the cost of disposing of them. Removing 
any branding may be impossible or if possible may lead to damage to the goods and therefore 
a reduction in value. If not, you should be able to persuade a brand owner or the administrator 
to allow you permission to sell as long as you can satisfy them that you can remove the branding 
without damage or they agree terms of sale with the branding left on.  
 
 
 
Is lien operation a game of bluff? 
 
It is often said that operating liens can be a game of bluff but that is a mischaracterisation of 
the situation. Either the lien is legal or it is not. If you are operating it before you know whether 
you are entitled to do so or not then you are in danger of being found to have been wrongfully 
holding the goods and you may face a claim for delivery up of the goods. If you are operating 
it correctly then any threats of action to seek delivery up can be suitably dealt with.  
 
There is a great deal of complexity in terms of the legal operation of liens and problems can 
escalate very quickly depending on the particular facts of each case. The goods you decide to 
hold may be key in terms of a production line that brings the line to a halt and cause 
considerable losses. These may far outweigh the sums you are seeking to recover.  
 
It may therefore be the case that threats of legal action for delivery up may encourage someone 
exercising a lien to capitulate and deliver the goods when in fact they have a good lien. The 
sum involved may not warrant the risks involved of a potential finding of conversion. It is 
imperative to find out as early as possible who you may exercise the lien against and if that is 
not possible you need to make the exercise of the lien subject to ownership.  Insist on receipt 
of clear evidence of ownership of the goods and make it clear you are only exercising the lien 



subject to ownership. If you get a legal letter or are unsure of your position, take immediate 
legal advice. 
 
What about my credit agreement?        
 
Do keep your credit agreements under review. Liens can only be exercised if monies are due 
and owing and if credit has been agreed the money only becomes due on breach of the credit 
agreement in place. A breach of a credit agreement may not affect credit on other sums due 
later on and will be dealt with in compliance with the credit agreement unless the credit 
agreement provides for all and whatever sums to become due and owing on any breach of the 
credit terms, however small the breach. The BIFA 2017 terms contain an acceleration clause 
21(B) (i) which brings all sums earned and invoiced forward to be paid on any sum becoming 
due and owing. 
 
You may wish to give your client some leeway if they have been good payers but have got into 
difficulty, but be careful of doing so because any waiver of your right to claim a breach may 
operate as a waiver for all future such breaches at law – your credit terms should protect against 
this eventuality. BIFA 2017 terms clause 21(C) does so. In difficult financial times a first 
breach of credit terms may be a warning to you of the eventual demise of your client so be 
vigilant to ensure the debt does not grow and that your credit terms are tight and that your rights 
of lien may be validly exercised. Be sure to make the best of any protections you have – good 
credit terms are important in limiting financial exposure and if a lien is in fact a lien, it can be 
invaluable in converting goods held to money due and owing! Contact us if you require 
assistance on liens to ensure you get the best outcome for your company in respect of any debt 
due and owing.    
 
 
 
 

 

 

 

 

We at Pysdens Solicitors make every effort to keep our expenses to a minimum in 
order to pass our savings to our clients. Our fees are very competitive which, in 
times of economic difficulties, is important to consider. Our policy is to resolve 
disputes early rather than to litigate. 

 

 

 

Disclaimer: This is not legal advice but general information. We do not advise any party to act 
based on the contents of this article without first consulting a solicitor with regard to the 
particular facts of their case. No liability is accepted by the writers in the event of loss by any 
party relying and/or acting on the contents of this article.    
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